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Response to the Office of the United Nations High Commissioner for Human
Rights

This submission answers Questions 3, 4, 6, and 8 in the OHCHR’s call for inputs on the fossil
fuel-based economy and human rights. Certain aspects may also be relevant to Questions 5
and 7.

The response focuses on the legal frameworks and issues which underpin efforts to ensure a
just transition away from fossil fuels. Respondents are legal researchers associated with the
University of Cambridge and the Centre for Climate Engagement at Hughes Hall.

Question 3: Which areas of international law are relevant to the protection of human rights
in the context of the fossil fuels-based economy? In what ways do they support or hinder
the protection of human rights in international law that would arise in the transition away
from fossil fuels and the phase out of fossil fuel subsidies?

Several areas of international law can support a transition away from fossil fuels, and in doing
so play arole in protecting human rights. Two basic principles of international law on the use of
natural resources are relevant to fossil fuel production — sovereignty over natural resources, and
the prohibition of causing transboundary environmental harm. There is some tension between
these two principles, as states’ sovereignty over their natural resources may be limited where
extraction or use of those resources causes transboundary environmental harm.” Managing this
tension is fundamental to the just transition away from fossil fuels. Further, sovereignty over
natural resources provides justification for the extraction of minerals required for alternative
energy sources which, without adequate safeguards, may also lead to human rights
infringements. In minimising transboundary harm from fossil fuel production, and in avoiding
human rights infringements from the extraction of other resources, states must also comply
with the due diligence standard under customary international environmental law.

Climate treaties rarely make explicit reference to fossil fuels, but their goals imply a significant
reduction in fossil fuel production and use. In making these reductions, the Paris Agreement
suggests that states should “respect, promote, and consider” their human rights obligations.?
Importantly, international climate law has supported human rights-related claims in domestic
and regional courts. In KlimaSeniorinnen v Switzerland, the European Court of Human Rights
noted Switzerland’s international commitments under the Paris Agreement when finding that
states have a positive obligation to “undertake measures for the substantial and progressive
reduction of their respective emission levels, with a view to reaching net neutrality within, in
principle, the next three decades”.® Thus, while the Paris Agreement does not directly require
phasing out fossil fuels in order to protect human rights, its application in human rights law may
support policies which achieve this reduction. International climate law can also inform other
areas of international law, as evidenced by the International Tribunal for the Law of the Sea’s
advisory opinion on climate change.*



Fossil fuel production has implications for states’ obligations to respect, protect, and fulfil
human rights under international law.® To respect human rights, states have a negative
obligation to refrain from directly contributing to climate change. To protect human rights, states
must prevent non-state actors from interfering with human rights through their contributions to
climate change. To discharge their duty to fulfilhuman rights, states must provide international
assistance and prevent private actors from interfering with human rights abroad. Human rights
experts have offered some guidance about how these general obligations translate to specific
obligations including assessing the impact of fossil fuel projects,® ending fossil fuel subsidies,’
and prohibiting new fossil fuel exploration.®

International economic law can have implications for climate change, often in its potential to
hinder progress towards phasing out fossil fuels. This is evident in investor-state dispute
settlement (ISDS) mechanisms which allow investors to claim compensation for ‘indirect’
expropriations which reduce the economic value of an investment.® As demonstrated by the
application of ISDS under the Energy Charter Treaty (ECT), this can punish states which
introduce measures aimed at reducing fossil fuel production. These concerns have contributed
to the withdrawal of various parties, including the EU and the UK, from the ECT. Energy-related
claims have also been brought under broader trade agreements such as NAFTA,'® though
access to ISDS is now limited under the USMCA. There may, however, also be scope for trade
and investment law to reduce fossil fuel dependence. The recent Agreement on Climate
Change, Trade and Sustainability (ACCTS) is the first binding international agreement to include
a specific prohibition on fossil fuel subsidies, though none of its parties (Costa Rica, Iceland,
New Zealand, and Switzerland) are significant fossil fuel producers.

On balance, international legal principles broadly support a reduction in fossil fuel production
and use, and could also help guide a just transition to a low-carbon economy. There is a case for
reforming international law to include more specific obligations to reduce fossil fuel
dependence, which should be underpinned by an understanding of the human rights impacts of
fossil fuel production and use, as well as the impacts of climate change. Even in the absence of
specific reforms, existing alignments between these intersecting frameworks suggest an
international legal basis for transitioning away from fossil fuels.

Question 4: Are there good practices or lessons learned in regulating the fossil fuel-based
economy that can support a just transition away from fossil fuels? Are there lessons from
other sectors that can provide transferable insights for the transition away from fossil
fuels?

Efforts to transition away from fossil fuels have largely focused on demand-side policies, for
example energy efficiency measures and carbon pricing. While these policies have been
effective at reducing emissions, the world remains off track from meeting its targets under the
Paris Agreement. To achieve greater emissions reductions, governments can introduce supply-
side policy measures.” These measures, when combined with demand-side regulation, can
lower the marginal cost of abatement of greenhouse gas emissions. They can also target
investment in fossil fuels more directly, reducing ‘carbon lock-in’ from overproduction of fossil
fuels.'? The success of regulations in the tobacco sector demonstrates the potential



effectiveness of supply-side measures." Although these policies may face particularly large
political hurdles from incumbent interests, when implemented in conjunction with demand-
side policies they hold significant potential to mitigate climate change and its impact on human
rights.

Governments can directly target fossil fuel production by placing bans or moratoria on new
fossil fuel exploration or infrastructure. For example, the United States, Canada, and Greenland
have all placed bans on fossil fuel exploration in the Arctic. In 2017, France introduced a law
which bans all exploration of hydrocarbons in its territory by 2040."* Other measures have
targeted fossil fuel production infrastructure, including the Obama Administration’s moratorium
on new coal leases in federal lands in the United States and China’s pledge not to build new
coal-fired plants overseas. Requiring more stringent impact assessments on fossil fuel
infrastructure, which consider the emissions from end users of fossil fuels, may also have the
effect of reducing new fossil fuel production. Such an approach has been promoted by the
United States in guidance'® on the application of the National Environmental Policy Act and is
required for local governments in the UK following the decision in Finch v Surrey County
Council."®

Economic policies have been widely deployed to address fossil fuel demand and may also
target fossil fuel supply. Many countries now have carbon pricing measures, but few price
carbon at the point of production. Applying carbon prices directly to fossil fuel supply may
ensure broader coverage and reduce administrative costs."” Applied globally, this could also
have important benefits for a just transition, as a carbon tax on extraction would distribute more
revenue to developing countries.’® Another economic policy available to many governments is
reducing fossil fuel subsidies which can include, among others, tax credits, direct payments,
and sub-market rate leases. These subsidies increase revenue for fossil fuel extraction, and in
many instances fossil fuel production might not be profitable if not for subsidies.'® There has
been some progress towards reducing fossil fuel subsidies internationally through the
aforementioned ACCTS. G7 countries have pledged to eliminate fossil fuel subsidies by 2025
but have failed to meet this pledge.?°

Outside of more direct measures to reduce fossil fuel supply, governments can introduce
procedural policy measures to address this issue. One option is a ‘climate compatibility’ test. By
requiring that energy policy is assessed against national and international climate goals, this
could limit new fossil fuel expansion while also ensuring that principles related to the just
transition are embedded across government decision making.?' The UK government has
considered implementing this measure.?? Plans and roadmaps may also play a role in aligning
broader policy goals with the transition away from fossil fuels. Government roadmaps can give
industry and the public clarity to help them navigate the climate transition, and governments
can also require that businesses create their own plans alignhed with fossil fuel phase out.
These plans could be explicitly tied to ensuring a just transition and be complemented by new
institutions which provide support to areas impacted by this transition. The EU’s Just Transition
Mechanism, which directs transition finance towards areas currently producing fossil fuels, is
one example.



While demand-side policies will remain essential to transitioning away from fossil fuels, the
policies outlined above indicate significant untapped potential in supply-side policies. These
measures not only have the potential to increase emissions reductions but are also often more
directly targeted at sectors and geographies at the heart of the just transition. Human rights can
therefore play a crucial role in providing justification for these policies, and in guiding their
application.

Question 6: Are there specific examples of business conduct supporting a just transition
away from fossil fuels and/or fossil fuel phase out? To what extent do these examples
ensure the protection of human rights and the prevention of non-discrimination? On the
other hand, are there specific barriers in the context of business conduct that undermine
efforts to transition away from fossil fuels? How can these barriers be addressed?

Businesses from many sectors have made efforts to address climate change beyond their legal
obligations, but multiple barriers have prevented the systemic change in business required to
transition away from fossil fuels. Recognising the importance of collaboration and avoiding
potential issues with unilateral business action such as first-mover disadvantages, multiple
private sector coalitions aim to address climate change. One example is the We Mean Business
Coalition, which has promoted just transition planning through providing resources and
guidelines for businesses to consider social implications of their climate efforts. The Coalition
has launched a ‘Fossil to Clean’ campaign, supported by businesses with a cumulative annual
revenue of over $1.5 trillion.2® The campaign not only promotes changes within businesses but
also aims to channel corporate advocacy towards policies aimed at reducing fossil fuel use.
European businesses within the We Means Business Coalition advocated for the European
Commission to push for clear language around a fossil fuel phase out in COP28 negotiations.?

Finance plays a key role in enabling fossil fuel development, so financial alliances such as the
UN-convened Glasgow Financial Alliance for Net Zero (GFANZ) may also support a transition
away from fossil fuels. GFANZ recommends that financial institutions consider the principle of a
just transition in forming climate transition plans, and similar ideas can be found in guidance
from specific alliances.?® Members of the Net-Zero Asset Owner Alliance commit to advocating
for and engaging in transition-aligned corporate action and public policy “under consideration of
associated social impacts”, a similar provision is found in the Net-Zero Banking Alliance’s
commitment statement.?” The discontinued Net-Zero Insurance Alliance had set out more
detailed guidance on the just transition, including stating that climate targets should “align with
just transition principles and the UN Sustainable Development Goals”.?®

Despite these positive signals, it is clear that the private sector is, on the whole, not aligned with
a just transition away from fossil fuels. There are many challenges in aligning corporate
ambitions with the climate transition, with experiences in corporate climate collaboration
pointing to a few specific barriers. Commitments required under these coalitions are often non-
specific and non-binding especially as regards the just transition and, even when they have
made net-zero aligned pledges, a large portion of businesses have failed to meet their climate
targets. Worryingly, financial sector alliances have faced numerous withdrawals in response to
legal and political backlash. This points to a failure to mainstream understanding of how



concepts such as fiduciary duties® and competition law principles®® allow and may even
require, rather than prevent, corporate climate action. Voluntary action is unlikely to overcome
these systemic challenges without regulation compelling companies to transition away from
fossil fuels. In addition to the options outlined in our response to Question 4, governments
should consider more targeted policies focused on just transition issues such as supply chain
due diligence requirements.

Question 8: Are there proposals to scale up national, regional or global action a just
transition away from fossil fuels and fossil fuel phase out? And how do these proposals
take into account the principle of equity and common but differentiated responsibilities
and respective capabilities, in the light of different national circumstances and in the
context of sustainable development and efforts to eradicate poverty, all in pursuit of the
objectives of the Convention and the Paris Agreement?

Several international initiatives focused specifically on fossil fuel phase out have emerged in
recent years. The Beyond Oil and Gas Alliance (BOGA) is made up of national and subnational
governments and aims to “end new concessions, licenses, and leasing rounds and to set a
Paris-aligned date for ending oil and gas production”.®' BOGA has explicitly committed to
ensuring a just transition, including by establishing a fund targeted at Global South governments
for “alternative development pathways beyond oil and gas”. The Coalition on Phasing Out Fossil
Fuel Incentives Including Subsidies, a collaboration between 16 national governments, aims to
develop methodologies and best practice for removing economic incentives which currently
favour fossil fuel production and use. The Powering Past Coal Alliance, with a membership of
180 national and subnational governments, has established a ‘Just Transition Taskforce’ to build
capacity in areas most affected by coal phase out.*? There has also been growing support for
negotiating a new international treaty focused specifically on phasing out fossil fuels. Calls for a
‘Fossil Fuel Non-Proliferation Treaty’ have seen support from 16 national governments,
including fossil fuel producers such as Colombia and Pakistan, alongside over 120 cities and
subnational governments.*®

The above initiatives indicate support for international action which, going beyond existing legal
frameworks, specifically targets a reduction in fossil fuel supply and use. The temperature goals
in the Paris Agreement have justified the initiatives’ goals, and international commitments to a
just transition alongside UN Sustainable Development Goals provide a foundation for specific
commitments to manage social impacts from these efforts. In addition to their direct benefits,
these initiatives may help shift broader conversations on international climate policy towards
more targeted measures which promote a just transition away from fossil fuels.
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